ClVIL SERVI CE COW SSI ON M NUTES
February 18, 1998

A regular neeting of the Gvil Service Conm ssion was held at 2:30 p.m,
in Room 358 at the County Adm nistration Building, |600 Pacific H ghway,
San Di ego, California.

Present were:

Mary Gaen Brumm tt, President

Gordon Austin, Vice President

Roy Di xon

@ oria Val enci a- Cot hr an

Conpri sing a quorum of the Conm ssion

Larry Cook, Executive Oficer

Ral ph Shadwel | , Deputy County Counse

Joy Kutzke, Reporting

Conmi ssi oner Paul Thonas, absent



ClVIL SERVI CE COW SSI ON M NUTES
February 18, 1998

1:30 p.m CLOSED SESSI ON: Di scussi on of Personnel Matters and
Pendi ng Litigation

2:30 p.m OPEN SESSI ON: Room 358, 1600 Pacific H ghway,
San Diego, California 9210l

PRE- AGENDA CONFERENCE

Di scussion |ltens Cont i nued Ref erred W t hdr awn
4.5 6,7,8,17, 18, 20, 21 3
24

COMVENTS Mbtion by Val enci a-Cothran to approve all itens not held
for discussion; seconded by D xon. Carri ed.

CLOSED SESSI ON AGENDA
County Adm ni stration Center, Room 458
(Notice pursuant to Governnent Code Sec. 54954. 2)
Menbers of the Public may be present at this
| ocation to hear the announcenent of the
Cl osed Sessi on Agenda.

a. Conmm ssioner Austin: Dung Tran, S.E. I.U Local 2028, on behalf of
Janet Jones appealing an Order of Suspension fromthe Sheriff.

b. Conm ssioner Val enci a-Cothran: Deborah dberding, S.E .U, Local
2028, on behalf of M chael Newran appealing an Order of Term nation from
t he Departnent of Social Services.

C. Comm ssi oner Austi n: Janmes Gattey, Esqg., on behalf of Fabian
Martinez requesting a Rule Xl investigation regarding failure of probation
fromthe Probation Departnent.

d. Conmm ssioner Austin: Janes Gattey, Esq., on behalf of Lorna Ranos
appeal ing an Order of Renoval fromthe Probation Departnent.

e. Comm ssioner Austin: Janes Gattey, Esq., on behalf of Rosa Wagner
appeal ing an Order of Renoval fromthe Probation Departnent.
REGULAR AGENDA
NOTE: Five total mnutes will be allocated for input on Agenda Itens

unl ess additional tinme is requested at the outset and it is approved by
t he President of the Comm ssion.



M NUTES

1. Approval of the Mnutes of the regular neeting of January 21, 1998.
Appr oved.

CONFI RVATI ON OF ASSI GNMVENTS

2. Comm ssioner Brummtt as hearing officer in the appeal of Rosie Ayal a
froman Order of Term nation fromthe Sheriff.

Confi r ned.

W THDRAWAL S

3. Everett Bobbitt, Esq., on behalf of WIIliam MDaniel appealing a
Reassi gnnment of duties fromthe Sheriff’'s Departnment. Conm ssioner
Brumm tt was assigned as hearing officer.

W t hdr awn.

DI SCI PLI NARY FI NDI NGS

4. Comm ssioner Austin: Dung Tran, S.E.l1.U. Local 2028, on behal f of
Janet Jones appealing an Order of Suspension fromthe Sheriff.

FI NDI NGS AND RECOMVENDATI ONS:

Enmpl oyee was charged with Cause | —inefficiency (engaged in personal
phone calls while on duty as an Energency Dispatcher); and Cause Il —
acts inconpatible with and/or inimcal to the public service.

Enpl oyee did not dispute that she engaged in personal telephone calls
while on duty. She alleges that such personal conversations are
common and that side-line phone calls related to their duties also
cause distractions and di spatchers are adept in handling nmultiple
tasks. This hearing officer concludes that such a defense is not
acceptable. Chances of m stakes when di spatchers are handling
mul ti ple tasks are higher than when there is focus on a single or few
tasks. Enployee is guilty of Causes | and Il. It is therefore
recommended that the Order of Suspension and Charges be affirmed and
that the proposed decision shall becone effective upon the date of
approval by the Cvil Service Comm ssion.

Motion by Austin to approve Findings and Recommendati ons;
seconded by Brummtt. Carried.

5. Comm ssi oner Val enci a- Cot hran: Deborah A berding, S.E. I.U., Local
2028, on behalf of M chael Newran appealing an Order of Term nation from
t he Departnent of Social Services.

FI NDI NGS AND RECOMVENDATI ONS:



Enpl oyee is charged with Cause | — inconpetency (failure to perform
duties required of Stock Cerk); Cause Il —inefficiency (excessive
use of sick leave); Cause Ill —Insubordination; Cause IV — conduct
unbecoming an officer or enployee of the County (reacted wth
agitation and profanity towards supervisor) and Cause V —
di scourteous treatnent of the public or other enployees. Enployee is
found to be unable to perform the essential functions of his job,
t hough he did appear sincere in his desire to performhis tasks well.

Enpl oyee is gquilty of Causes | (with the exception of the second
paragraph of Cause | (C) and Il (with the exception of Cause II
(A)). Enpl oyee is not guilty of Causes | (C (second paragraph); I
(A; 11, IV and V. As to Cause | (C enployee was absent on
Novenber 7, 1996 and Novenber 11, 1996 — Veterans’ Day — County
of fices were closed). As to Cause Il (A, this item was subject to
prior discipline and thus cannot constitute a charge in this matter.
I nsufficient evidence was introduced regarding Causes Ill, IV and V.

Therefore, it is recomended that the Amended final Oder of Renoval
and Charges be affirned; and that the proposed decision shall becone
effective upon the date of approval by the Gvil Service Conm ssion.

Mot i on by Val enci a- Cot hr an to approve Fi ndi ngs and
Reconmendat i ons; seconded by Di xon. Carried.

6. Commi ssioner Austin: Janes Gattey, Esq., on behalf of Lorna Ranps
appealing an Order of Renoval fromthe Probation Departnent.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause | -- dishonesty (failure to report
the use of pepper spray (OC) in an incident involving a detainee);
Cause Il —conduct unbecomi ng an officer of the Probation Departnent
and an enployee of the County of San Diego; Cause IlIl —failure of
good behavior; Cause IV — acts inconpatible with and inimcal to
public service; and Cause V —insubordination. The preponderance of
the evidence indicates that Deputy Wagner sprayed OC at the foot of a
detainee’s door subsequent to a heated verbal exchange and
i medi ately after closing the door of +the detainee’s room and
attenpted to conceal her actions. Deputy Ranps attenpted to assist
in the concealnent by aiding in the search for and/or spraying a
di si nfectant or deodorant. Enpl oyee di shonestly denied her conduct
in a subsequent investigation. Enpl oyee is guilty of Causes I, II,
11, 1V and V. Therefore, it is recommended that the Oder of
Term nation be affirnmed; and that the proposed Decision shall becone
effective on the date of approval by the G vil Service Conm ssion.

Motion by Austin to approve Findings and Reconmmendations;
seconded by Brummtt. Carried.
D xon - No.

7. Comm ssioner Austin: Janmes Gattey, Esq., on behalf of Rosa Wgner
appeal ing an Order of Renoval fromthe Probation Departnent.

FI NDI NGS AND RECOMVENDATI ONS:



Enpl oyee is charged with Cause | — conduct unbeconming an officer of
the Probation Department (sprayed pepper spray (OC) on the threshold

to the door of a detainee at Juvenile Hall); Cause Il — dishonesty
(denied using pepper spray (OC) in the incident described above);
Cause Il - insubordination; Cause IV —failure of good behavior; and

Cause V —acts inconpatible with and inimcal to public service. The
preponderance of the evidence indicates that Enployee sprayed OC at
the foot of a detainee’s door subsequent to a heated verbal exchange
and immediately after closing the door of the detainee’s room
Real i zing her inproper conduct, she attenpted to conceal the act by
nmoppi ng up the spray and searching for and/or spraying a disinfectant
or deodorant. Empl oyee di shonestly denied her ~conduct in a
subsequent investigation. Empl oyee is guilty of Causes I, 11, II1,
IV and V. Therefore, it is reconmended that the Order of Term nation
be affirmed; and that the proposed Decision shall becone effective on
the date of approval by the Gvil Service Conm ssion.

Motion by Austin to approve Findings and Reconmendations;
seconded by Brummtt. Carri ed.
D xon - No.

PROCEDURAL | NVESTI GATI ONS
Conpl ai nts

8. Janmes Gattey, Esq., on behalf of Fabian J. Martinez request for a Rule
Xl investigation regarding the manner in which the Probation Departnent
handled M. Martinez' s dism ssal during his probationary period.

This itemis continued fromthe CSC neeting of 1/21/98.

M. Gattey pulled this item for discussion. Comm ssi oner Austin
introduced M. Gattey, on behalf of M. Mrtinez, a forner enployee
in the Probation Departnent, requesting the Conm ssion to conduct an
i nvestigation regarding the circunmstances surrounding M. Mrtinez's
failure of probation as a Correction Deputy Probation Oficer I. M.

Cook provided his interpretation of Civil Service Rule 4.2.5(c) as it
relates to probationary enployees dismssed during probationary
periods as not having a right to appeal such separations to the

Comm ssi on. He added that there nmamy be circunstances, in other
i nstances, in which an investigation may be appropriate and which the
Comm ssion has a renedy to offer. M. Gattey provided the Conm ssion

with his views stating there is a distinction of course between an
appeal and an investigation. The Conmi ssion’s duties are to protect
the nerit basis of the personnel system through investigations and
appeal . The fact that a probationary enployee does not have the
right to an appeal has nothing to do with the right of the Conm ssion
to conduct and investigation. The Conmm ssion does have jurisdiction
and an obligation to conduct an investigation with regard to M.
Martinez. Further, it has broad authority to issue various orders to
departnments to take various actions. Tony Al bers, Deputy County
Counsel, spoke on behalf of the Probation Departnent. Hi s position
is that the basic issue before the Comm ssion is adherence to its own



rules. The Commission has a specific rule regarding this issue, and
the law generally states that specific rules take precedence over
general rules. In this case, Rule Xl is the general investigatory
rule protecting the nerit basis of the personnel system  Should the
Comm ssion determne to conduct a Rule Xl investigation concerning
M. Martinez’'s probationary dismssal, you wll in effect be
rejecting Rule 4.2.5. Such an action would set a dangerous precedent
by your Commi ssi on. The Conmm ssion has been judicious in follow ng
its own rules and expecting departnents to follow its rules. M.
Al bers continued stating that the Comm ssion would be sending a
distressing nessage to departnents as to whether it is going to
enforce the Rules. Shoul d the Comm ssion wish to conduct a Rule Xl
i nvestigation regarding probationary enployees, it can do so as |long
as evidence or testinony relating to M. Martinez is excluded. Ralph
Shadwel |, Deputy County Counsel, interjected that court cases treat
enpl oyees during probationary periods as being simlar to at wll
enpl oyees; they can be dism ssed without cause at any tine during the
probationary period. He clarified that the Charter states that
probationary enployees shall be provided wth a statenment setting
forth the reasons for the dism ssal, however, the enployee shall have
no right of appeal to the Comm ssion. Court cases have recognized
that probationary enployees cannot be dismssed for a violation of
their constitutional rights. Probati onary enployees do not have
property rights to their jobs. M. Cook offered another perspective
of the rules stating that under certain circunstances the Conm ssion
may investigate under Rule X, even though an issue relates to a
specific rule. He gave an exanple of a situation wherein a conplaint
is received which is governed by a specific rule; however, the
Comm ssion may choose to conduct an investigation under Rule Xl to
sort things out and either proceed under the specific rule or end as

the result of the findings of the investigation. It is a mtter of
interpretation and discretion as to when the Conm ssion chooses to
conduct an investigation. However, in this instance the Comm ssion
does not appear to have a renmedy to offer M. Martinez. The

Comm ssion expressed concerns regarding the rules governing the
status of probationary enployees and discussed possible resolutions
to their concerns.

RECOMVENDATI ON:  Deny request.
Motion by Brummtt to deny request for investigation under Rule
Xl regarding M. Mrtinez; seconded by Austin. Carri ed.
D xon - No.
SELECTI ON PROCESS FI NDI NGS/ COVPLAI NTS
Fi ndi ngs
9. Randel C. Olow appeal of renoval of his name by DHR from the

enpl oyment |ist for Correctional Deputy Probation Oficer | for failure to
nmeet the enpl oynent standards.



10. Moi ses Rosado appeal of renoval of his nanme by DHR from the
enpl oyment list for Corrections Deputy Sheriff for failure to neet the
enpl oynment st andards.

11. Dwayne MDougle appeal of renmoval of his nane by DHR from the
enpl oyment list for Corrections Deputy Sheriff for failure to neet the
enpl oynment st andards.

12. Der ek Coner appeal of renoval of his nane by DHR from the enpl oynent
list for Corrections Deputy Sheriff for failure to nmeet the enploynent
st andar ds.

13. Sherry D. Zullo appeal of renoval of her name by DHR from the
enpl oyment list for Corrections Deputy Probation Oficer | for failure to
nmeet the enpl oynent standards.

14. Naki ya A. Montgonery appeal of renoval of her nane by DHR from the
enploynment list for Corrections Deputy Sheriff for failure to neet the
enpl oynent st andar ds.

15. David Delong appeal of renoval of his name by DHR from the enpl oynent
list for Court Service Oficer for failure to neet the enploynment
st andar ds.

16. Al bert Sesma appeal of renoval of his nanme by DHR from the enpl oynent
list for Corrections Deputy Probation Oficer | for failure to nmeet the
enpl oynent st andar ds.

RECOMVENDATI ON: Ratify Item Nos. 9 through 16. Appellants have been
successful in the appellate process provided by Cvil Service Rule
4.2. 2.

Item Nos. 9 through 16 ratifi ed.
Conpl ai nts

17. Deborah d berding, S.E 1.U., Local 2028, on behalf of Katherine M
Wal ker, Investigative Specialist I1, appealing the selection process by
the District Attorney due to her non-selection for the classifications of
| nvesti gative Specialist Supervisor and |Investigative Specialist I1l1.

Conti nued from CSC neeting of 1/21/98.
RECOMVENDATI ON:  Deny request.

Dung Tran, S.E1.U  Local 2028, addressed Conm ssion regarding
allowing Ms. Walker to proceed with a Rule X hearing in order to
protect the nerit system He stated that, although M. Wl ker, my
not benefit from the outcome of the hearing, it could bring forth
violations of the nmerit system made by the departnent which may be of
benefit in future instances. Ms. Walker is alleging that the
Department has circumavigated the nerit basis of the personnel
system through reclassification and has pronoted other enployees who



were not qualified. The Conm ssion discussed the issues presented by
Ms. Wl ker’s request and potential renedi es should she be successful.

Motion by D xon to approve staff recommendation to deny request;
seconded by Brummtt. Carried.

18. Katherine M Silsbee, fornmer Deputy Public Defender |, requesting a
Rule X hearing having been disqualified by DHR to conpete as a Deputy
Publ i c Def ender 1.

RECOMVENDATI ON:  Deny request.

Ms. Sil sbee addressed Conm ssion regarding her appeal relating to her
disqualification for conpeting in the Deputy Public Defender |
sel ection process. She did not return to work after having been on
an authorized l|eave while previously enployed in the Public
Def ender’s office. She stated that she was not aware that her failure
to return woul d be considered a dism ssal for cause and is requesting
the opportunity to conpete for the position. The Public Defender
deened her to have abandoned her position. M. Cook cited Gvil
Service Rule 2.1.6 which provides the authority for DHR to disallow a
person to participate in the selection process for any relevant
reason, I ncl udi ng di sm ssal for cause. Bl ai r Provo, DHR
representative, confirmed that the reason Ms. Si|l sbhee was
disqualified to conpete, was due to abandoning her former position
with the County.

Motion by Dixon to approve staff recomendation; seconded by
Val enci a- Cothran. Carri ed.

19. Tarra Thomas a Records Clerk in the Probation Departnent appealing
the selection process by the Probation Department for the classification
of Deputy Probation Oficer |I. (See also No. 20.)

RECOMVENDATION:  Hold in abeyance pending the outconme of EOMO
i nvestigation.

Staff recommendati on approved.

DI SCRI M NATI ON COVPLAI NTS

20. Tarra Thomas a Records Clerk in the Probation Departnent alleging
sexual harassnent/discrimnation by the Probation Departnent. (See al so
No. 19.)

RECOMVENDATI ON:  Assign to a Conmissioner and forward to EOMO for
i nvestigation and report back to the Conmm ssion.

Staff recomrendati on approved — Conmm ssioner Austin assigned as
heari ng officer.



21. Wl las Denorst, Senior Field Representative, S.E. l.U Local 535, on
behalf of Larry Barker alleging sex and age discrimnation by the
Department of Health and Human Servi ces.

RECOMVENDATI ON:  Assign to a Conmissioner and forward to EOMO for
i nvestigation and report back to the Conmm ssion.

Staff recomendation approved — Comm ssioner Val encia-Cothran
approved as hearing officer.

OTHER MATTERS
Ext ensi on of Tenporary Appointnents
22. Ceneral Services
1 Senior Cerk (Rea Vel asquez Al varez)
RECOMVENDATI ON: Ratify.
Rati fi ed.

23. Ratification of Edward Gallagher, MD. as an additional nane to the
list of nedical and psychol ogical providers to be used for fitness for
duty evaluations at the request of the Departnent of Human Resources.

RECOMVENDATI ON: Ratify provider.
Ratifi ed.

24. County Counsel’s response to the Conm ssion regarding a request from
James Gattey, Esq., at the Comm ssion neeting of January 21, 1998, for
interpretation of Cvil Service Rule 7.7.2.

RECOMVENDATI ON: Accept County Counsel’s interpretation of Rule 7.7.2
which states in part: * .section 7.7.2 does not require a county
departnment to force its enployees to attend an interview with a
di sci plined enpl oyee or his or her designated representative prior to
the disciplinary hearing and answer questions concerning the acts or
om ssions upon which the disciplinary action was based”.

M. Gattey addressed the Conm ssion regardi ng advi ce they have received
from County Counsel relating to the interpretation of Rule 7.7.2. The
rule addresses requirenents placed on County departnents to nmake
enpl oyees available to attend interviews with disciplined enployees
prior to a disciplinary hearing. He discussed a basic |legal principa

called legal maximthat he all eges has been ignored. He explained that
when an enpl oyer creates an enployee right, there necessarily follows
an enpl oyer obligation. He contended that two separate rights are
created: (1) a right to inspect docunents that nmay be relevant to a
matter where an appeal has been filed, and (2) the right to interview
Wi t nesses. He submtted that the obligation is on the Departnment to
tell enployees to obey the Commssion’s Rules. The appointing



authority is explicitly responsible for setting up an interview with
witnesses at a tine that is convenient to the parties. |If the Charter
and the Rules grant the right, the enployee has to have a renedy. M.
Gattey expressed the need for the right to exam ne witnesses prior to a

hearing. M. Shadwell, counsel to the Conm ssion, responded that there
is a right; however, it is not to the extent as expressed by M.
Gattey. There is a right to interview other enployees. There is a

need to distinguish between the right to inspect docunents in the
possession of the appointing authority which is enforceable by the
Conmi ssion, and the right to interview other enployees. The Departnment
may not refuse to make its enployees available or prohibit them from
giving information during the interview However, an enpl oyee cannot
be forced to verbally respond prior to a hearing. He acknow edged that
it is beneficial to all concerned parties for the enployee to be
i nterviewed; however, a departnent cannot force an enployee to speak
with the threat of disciplinary sanctions. He discussed Governnent
Code Section 19574.1 which gives an enployee served with an adverse
action the right to inspect any docunents in the possession of the
appoi nting power which are relevant to such action. The enpl oyee or
designated representative shall have the right to interview other
enpl oyees having know edge of the acts or omssions upon which the
adverse action is based. M. Shadwell contacted three different
offices wthin the State, al | of whom indicated that their
interpretation of this statute is consistent with the advice he is
provi ding the Comm ssion. He addressed the issue of the subpoena power
of the Conmmssion not extending to the issuance of subpoenas for
prehearing conferences. M. Austin expressed concerns regarding unfair
advant ages of departnents in terns of prelimnary investigations prior
to hearings. He addressed concern regarding subtle nessages sent by
departnments when inform ng enployees about the interview process. He
expressed the necessity of cooperation of wi tnesses prior to hearings

from an efficiency standpoint. Conmmi ssioner Dixon raised concerns
regarding departnents conpelling enployees to respond to questions
against their wll. The Conm ssion discussed various potential

renedi es, including a rule change. M. Cook addressed the Comm ssion
stating that it is rare for these types of situations to arise.
However, when these situations have occurred in the past, Conmm ssion
staff has attenpted to assist and encourage communication. He stated
that prior to the circunstances surrounding the issues in this nmatter

he has no recollection where such situation was not worked out. M.
Gattey suggested that the Commission wite a letter to departnment heads
saying that Section 7.7.2 gives appellants the right to interview
wi tnesses and the right to relevant docunents. M. Cook recomended
that the Comm ssion accept counsel’s advice know ng that the issues nay
be reconsi dered shoul d additional problens arise regarding interview ng

witnesses prior to the comrencenent of a hearing. He further
recomrended not making a rule or policy change at this tinme because of
the i nfrequent occurrence of this type of issue. Staff will continue to

make contact with respective departnments in instances where such an
i ssue ari ses.

Motion by Valencia-Cothran to accept County Counsel’s letter;

seconded by Brummtt. Carried.
Austin —No.

10



25. Public Input.

Dung Tran, S.E.I.U. Local 2028, addressed concerns regardi ng nessages

sent to departnents as the result of issues discussed at

di scovery is created.
ADJOURNMENT: 5:35 p.m
NEXT MEETING OF THE CIVIL SERVICE COW SSION WLL BE APRIL 1

11

a nmessage to
tactics

1998.

today’ s
nmeet i ng. Wth regard to item No. 24, concerning the interpretation
of Rule 7.7.2, he contends that the Conm ssion has sent
departnments that they can wuse subtle intimdating
underm ne appellants’ representatives ability to defend enployees.
Thus, a distinct, unfair advantage to departnments to proceed wth



